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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Parts  3830,  3850,  and  3860 
[AA-680-09-4310;  Circular  No.  2614] 

Location  of  Mining  Claims; 

Assessment  Work;  Mineral  Patent 
Applications;  Amendment  Establishing 
Service  Charges  and  Making 
Clarifications 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rulemaking. 

SUMMARY:  This  final  rulemaking  amends 
43  CFR  Parts  3830,  3850,  and  3860  to 
establish  or  increase  service  charges 
connected  with  the  Hling  and  recording 
of  documents  required  by  the  General 
Mining  Law  of  1872  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  The  final  rulemaking  enables  the 
Bureau  of  Land  Management  to  recover 
some  of  the  costs  of  administering  its 
mining  law  administration  program.  It 
also  makes  other  regulatory  changes 
intended  to  improve  the  administration 
of  the  mining  claim  program,  to  increase 
equity  to  program  users,  and  to  clarify 
terminology. 

EFFECTIVE  DATE:  January  3, 1989. 
ADDRESS:  Any  suggestions  or  inquiries 
should  be  sent  to:  Director  (680),  Mail 
Stop  3538,  Bureau  of  Land  Management, 
1800  C  St.,  NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Haskins,  (202)  343-8537  or 
William  Condit,  (202)  343-8537. 
SUPPLEMENTARY  INFORMATION:  A 
{tfqposed  rulemaking  amending  certain 
sections  of  the  regulations  at  43  CFR 
Subparts  3830,  3850,  and  3860  was 
published  in  the  Federal  Register  on 
June  23, 1988  (53  FR  23720).  After  the 
proposal  was  published,  post  cards 
notifying  mining  claimants  that  it  was 
available  for  comment  were  sent  to 
approximately  60,000  entities  in  the 
United  States.  This  outreach  effort 
generated  557  comments,  from  420 
individuals,  100  businesses  in  the  mining 
industry.  33  environmental  and  mining 
associations,  and  4  units  of  local 
government.  The  individuals, 
businesses,  associations,  and  local 
governments  represent  all  regions  of  the 
United  States,  but  the  majority 
originated  from  States  west  of  the 
Mississippi  River. 

The  comments  addressed  ail  aspects 
of  the  proposed  rulemaking.  All 
comments  received  were  given  careful 
consideration  and  are  addressed  in  the 
preamble,  either  as  general  comments 
on  the  rulemaking  as  a  whole  or  as 


specific  comments  connected  with 
particular  proposed  changes.  In  general, 
the  correspondents  agreed  that 
regulatory  and  procedural  changes  to 
the  program  for  processing  and 
administering  mining  claims  and  patents 
were  needed  to  clarify  terminology  or 
increase  program  efficiency.  They 
generally  disagreed,  however,  with  the 
methods  by  which  the  Bureau  proposed 
to  increase  efficiency,  particularly  the 
Bureau  of  Land  Management’s  (Bureau) 
proposals  to  establish  or  increase 
service  charges  (user  fees)  for  the  Bling 
of  various  mining-claim-related 
documents.  Descriptions  of  the 
comments  and  discussions  of  their 
disposition  are  grouped  into  either  the 
general  comments  or  specific  comments 
sections  below. 

General  Comments 

Three  comments  challenged  the 
Bureau’s  authority  to  record  mining 
claims  on  public  lands.  Two  of  them 
believed  that  the  Bureau  should  return 
its  recordation  function  to  the  counties 
where  the  claims  are  located.  This 
comment  cannot  be  adopted  because  its 
adoption  is  not  legally  possible.  The 
Bureau  is  required  by  section  314  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1744)  to  record 
mining  claims.  That  statute  requires  the 
owners  of  unpatented  lode  or  placer 
mining  claims  located  before  October 
21, 1976,  to  file  within  3  years  after 
October  21, 1976,  the  following:  (1)  A 
copy  of  the  official  record  of  the  notice 
of  location,  including  a  description  of 
the  location  of  the  mining  claim 
sufficient  to  locate  the  claim  on  the 
ground,  and  (2)  a  notice  of  intention  to 
hold  the  mining  claim  or  an  affidavit  of 
assessment  work  performed  on  the 
claim.  The  statute  also  requires  that  the 
claimholder  file  a  notice  of  intention  to 
hold  the  mining  claim  or  an  affidavit  of 
assessment  work  each  year  after  the 
initial  filing  and  before  December  31. 
Owners  of  mill  sites  and  tunnel  sites 
must  comply  with  (1),  above,  under  the 
statute.  Under  regulations  promulgated 
January  27, 1977,  such  owners  are 
required  to  comply  with  (2).  The  statute 
further  requires  all  claims  and  sites 
located  after  the  date  of  enactment  to  be 
recorded  within  90  days  of  location  and, 
in  order  to  hold  the  mining  claim  or  site, 
that  a  notice  of  intention  to  hold  the 
mining  claim  or  an  affidavit  of 
assessment  work  be  Bled  every  calendar 
year  after  the  year  of  location. 

The  statute  further  states  that  failure 
to  file  either  the  notice  of  intent  or  the 
assessment  work  affidavit  would 
constitute  an  abandonment  of  the 
mining  claim  by  the  owner,  but  that  the 
claim  would  not  be  considered 


abandoned  if  the  notice  of  intent  or 
assessment  was  defective  or  late  under 
other  Federal  laws  requiring  filing  or 
recording  of  mining  claims,  or  if  the 
instrument  is  filed  for  record  by  or  on 
behalf  of  some  but  not  all  of  the  owners 
of  the  mining  claim  or  mill  site. 

The  constitutionality  of  section  314 
was  challenged  in  court.  On  October  24, 
1983,  the  District  Court  for  the  District  of 
Nevada  declared  section  314  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  unconstitutional.  The 
United  States  appealed  directly  to  the 
United  States  Supreme  Court.  Because 
of  this  action,  on  January  31, 1984,  all 
decisions  on  mining  case  recordation 
cases  that  were  considered  abandoned 
and  void  were  suspended  at  the  request 
of  the  Director  of  the  Department  of  the 
Interior’s  Office  of  Hearings  and 
Appeals,  pending  a  Supreme  Court 
decision  on  the  constitutional  question. 

On  April  1, 1985,  the  Supreme  Court 
upheld  the  constitutionality  of  Section 
314  of  FLPMA  in  its  entirety.  (See  United 
States  V.  Locke,  471  U.S.  84, 1985.)  In  its 
de  novo  review  of  BLM’s  procedures,  it 
also  found  the  Bureau’s  administrative 
system  for  mining  claim  recordation 
processing  to  be  reasonable  and 
adequate.  Since  that  date,  the  Bureau 
has  been  implementing  the  mining  claim 
recordation  system  with  the  objective  of 
maintaining  accurate  mining  claim 
records. 

Several  comments  on  the  proposed 
rulemaking  disputed  2  statements  made 
in  the  preamble:  (1)  That  the  regulatory 
proposals  were  not  a  major  Federal 
action  signiBcantly  affecting  the  quality 
of  the  human  environment  and  (2)  that 
the  proposed  regulatory  changes  would 
not  have  an  adverse  effect  on  a 
substantial  number  of  small  entities. 
These  comments  argued  that  the 
economic  effects  of  the  proposed  service 
charge  increases  would  cause 
significant  adverse  effects  both  on  the 
socio-economic  environment  and  on 
small  businesses  in  the  mining  industry. 
Because  the  proposal  to  establish  a 
service  charge  for  the  annual  filing  of 
either  an  affidavit  of  assessment  work 
or  a  notice  of  intent  to  hold  was  the 
focus  of  most  comments,  the  discussion 
below  centers  on  that  service  charge. 

According  to  Bureau  of  Land 
Management  records,  approximately  85 
percent  of  Federal  mining  claimants 
hold  20  or  fewer  mining  claims. 
According  to  one  comment,  California 
has  the  lowest  claimholder  rate,  an 
average  of  2.7  claims  per  claimholder. 
By  contrast,  only  1.3  percent  of  all 
mining  claimants  hold  more  than  200 
claims  and  0.1  percent  hold  more  than 
1,500  claims  each.  Although  there  are 
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exceptions,  claimholders  holding  1,500 
or  more  claims  tend  to  be  medium  to 
large-sized  companies,  including  miners 
of  uranium,  precious  metals,  and  base 
metals. 

The  proposed  rulemaking  provided  for 
a  $5  per  claim  per  year  filing  fee  on 
affidavits  of  annual  assessment  work 
and  notices  of  intent  to  hold.  Mining 
claimants  are  required  by  law  to  do  not 
less  than  $100  worth  of  assessment  work 
on  or  for  the  benefit  of  each  lode  or 
placer  claim  each  year.  Expenditures  for 
mill  sites  and  tunnel  sites  are  necessary 
as  well  to  maintain  their  validity.  The 
filing  fee  would  increase  the  Federally 
imposed  component  of  the  cost  of 
maintaining  each  claim  by  not  more 
than  5  percent  per  year.  This  increase 
would  amount  to  $15  for  the  average 
California  claimant  and  not  more  than 
$100  for  the  85  percent  of  all  claimants 
who  hold  20  or  fewer  claims.  Because 
many  claimants  seeking  to  make 
discoveries  on  their  claims  are  doing 
more  than  the  minimum  $100  annual 
labor,  their  cost  increase  would  be  less 
than  5  percent. 

The  fee  schedule  could  be  considered 
by  some  individuals  to  favor  small 
entities  because  the  new  service  charges 
on  a  small  claimholder,  one  holding  20 
claims  or  less,  would  be  at  most  $100  per 
year. 

The  service  charge  increases  could 
also  beneBt  small  claimholders  by 
reducing  the  number  of  what  many 
comments  referred  to  as  "paper 
hangers,”  individuals  who  locate  large 
numbers  of  mining  claims  for 
speculative  purposes  only.  According  to 
some  comments,  these  “paper  hangers" 
hold  up  to  2,000  claims  each.  The  Bureau 
expects  that  an  elastic  response  will 
occur.  That  is,  some  claimants  holding 
large  numbers  of  claims  are  expected  to 
relinquish  or  drop  their  more  marginal 
claims  rather  than  pay  the  new  annual 
filing  fee.  These  lands  would  then  be 
available  for  exploration  by  other 
individuals. 

The  response  to  service  charge 
increases  will  be  inelastic  where  maiket 
demands  support  the  location  of  claims 
for  a  particular  mineral  commodity,  and 
those  claims  will  not  likely  be 
relinquished  to  avoid  the  Bling  fee.  In 
support  of  this  expectation,  we  note  that 
Nevada  counties  have  recently  raised 
their  recording  fees  for  affidavits  of 
assessment  work,  also  charged  on  a  per- 
claim  basis.  Numbers  of  claims  Bled 
there  have  increased  signiBcantly,  not 
decreased,  despite  the  increase  in 
recording  fees,  because  of  factors  such 
as  the  increased  price  of  gold  and  the 
State’s  geological  favorability  for 
precious  metal  deposits. 


The  foregoing  discussion  is  not  a 
substitute  for  the  description  and 
analysis  of  comments  addressing  the 
service  charge  schedule  proposals.  That 
discussion  is  located  at  43  CFR  3833.1-3, 
below.  Tlie  data  presented  above  are 
support  for  the  conclusion  that  the  fee 
increases  would  not  adversely  affect  a 
substantial  number  of  small  businesses 
or  create  unacceptable  socio-economic 
effects  because  the  burden  of  the 
increases  would  fall  equally  on  all 
claimholders  and  is  only  a  small 
increase  in  costs  of  exploration  and 
mining. 

Specific  Comments 
43  CFR  3833.0-5 

The  proposed  rulemaking  created  the 
definitions  of  “relocation”  at  $  3833.0- 
5(q)  and  “amended  location”  at 
§  3833.0-5(p)  to  reduce  confusion  among 
mining  claimants  on  which  of  the  terms 
should  be  used  when  recording  their 
mining  claims  with  the  Bureau. 
Approximately  85  percent  of  those 
commenting  on  this  section  concluded 
that  the  proposed  definitions  further 
confused  mining  claimants  rather  than 
reducing  their  confusion.  Only  15 
percent  of  those  commenting  on  this 
section  supported  the  definitions  as 
proposed. 

'lihose  opposing  the  definitions 
pointed  out  that  fiiey  conflicted  with 
established  case  law.  at  both  the 
Federal  and  State  levels,  and  that  they 
posed  problems  for  prospectors  in  the 
field.  ’They  stated  that  the  definition  of 
“amended  notice  of  location”  eliminated 
the  possibility  of  adding  lands  to  an 
existing  claim.  Historically,  the 
comments  noted,  mining  daimants  have 
been  allowed  to  amend  their  claims  to 
take  in  additional  unappropriated 
ground.  In  addition,  one  comment  noted 
a  logical  inconsistency  within  the 
definition  of  “amended  notice  of 
location”.  The  definition  stated  that  an 
amended  notice  could  be  used  to  make 
changes  in  the  position  of  claim 
boundary  monuments,  but  could  not  be 
used  to  add  lands  to  a  daim.  However, 
changes  in  boundary  position  add  or 
remove  lands  firom  the  claim.  As  a  result 
of  these  comments,  the  final  rulemaking 
revises  the  definition  of  “amended 
notice  of  location”  to  allow  for  the 
inclusion  of  additional  unappropriated 
lands. 

Opponents  of  the  definition  of 
“relocation”  interpreted  it  to  mean  that 
a  claimant  must  waive  all  rights  to  a 
prior  daim  if  he  files  a  new  claim.  They 
stated  that  fi'equently  no  definitive 
distindion  could  be  made  between  an 
amendment  and  a  relocation  on  the 
ground  and  that,  if  the  claimant  chose 


incorrectly,  he  or  she  could  lose  all 
rights  to  the  claim.  This  would  be  in 
conflict  with  case  law  in  certain  States. 

The  final  rulemaking  removes  the 
phrase  “which  is  adverse  to  any  former 
location  on  the  same  lands”  from  the 
definition  of  relocation.  'The  purpose  of 
the  definition  is  administrative,  that  is, 
the  definition  is  intended  to  assist 
Bureau  employees  in  determining 
whether  to  assign  a  new  serial  number 
to  a  relocated  claim  or  to  retain  the 
serial  number  on  an  amended  claim 
while  noting  the  amendment.  It  is  not 
the  intention  of  the  Bureau  to  decide 
whether  or  not  claimants  have  correctly 
identified  their  claims  as  amended  or 
relocated  for  the  purpose  of  maintaining 
title  under  the  mining  law.  The  Bureau’s 
intention  is  to  decide  in  which  set  of 
case  files  the  document  belongs. 

A  few  correspondents  encouraged  the 
Bureau  to  accept  hybrid  claims  as 
legitimate  filings.  Hybrid  claims  are 
combination  documents  which  both 
amend  and  relocate  a  claim  at  the  same 
time.  The  comments  stated  that  the 
filing  of  such  a  document  gives  better 
protection  to  claimants  if  the  validity  of 
their  claims  is  challenged  in  court.  ’Ilie 
suggestion  is  not  adopted.  Acceptance 
of  hybrid  claims  would  involve  the 
setting  up  of  two  separate,  parallel  case 
files  for  each  claim.  Maintaining  parallel 
case  files  is  contrary  to  Department 
policy,  which  was  established  by 
several  Interior  Bo€ird  of  Land  Appeal 
cases  (A  Gail  tibbets  et  al.,  43  IBLA  210 
(1979),  as  modified  by  Hugh  B.  Fate,  Jr. 
et  aL,  86  IBLA  215  (1985)  and  Russell 
Hoffman  (On  Reconsideration),  87  IBLA 
146  (1985)).  The  principal  difficulty  in 
administering  parallel  files  for  a  claim  is 
that  of  determining  which  of  the  case 
files  constitutes  the  official  record  of  the 
claim,  if  the  claim  is  litigated.  Therefore, 
a  hybrid  claim,  if  submitted,  will  be 
treated  as  if  it  is  an  amended  notice  of 
location  end  will  be  adjudicated  in 
connection  with  the  existing  mining 
claim  case  file  of  record. 

At  the  suggestion  of  one  comment  the 
section  now  contains  a  definition  of 
“authorized  officer.”  The  comment 
noted  that  the  term  was  used  in  many 
sections  of  the  regulations  but  was  not 
defined  in  this  subpart. 

43  CFR  3833.1-3 

The  Bureau  proposed  to  establish  or 
increase  the  established  service  charges 
for  the  following  actions:  (1)  The  filing  of 
initial  recordations  of  mining  claims  and 
sites  and  (2)  the  annual  filings  of 
affidavits  of  assessment  work  and 
notices  of  intent  to  hold  mining  claims, 
amendments  to  location,  and  transfers 
of  interest.  The  service  charge  for  the 
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Tiling  of  an  initial  claim  or  site  would  be 
increased  from  $5  to  $10  per  claim.  New 
ser\'ice  charges  of  $5  would  be  imposed 
on  each  of  the  annual  filings. 

This  section  generated  the  largest 
number  of  comments  on  the  proposed 
rulemaking.  Approximately  %  percent  of 
those  commenting  stated  positions  or 
made  suggestions  on  this  proposal. 

Some  comments  both  stated  positions 
and  made  suggestions  so  that  the 
percentages  and  categories  described 
below  may  overlap.  The  comments  can 
be  sorted  into  six  categories:  (1) 
Approximately  70  percent  of  the 
comments  either  categorically  opposed 
the  fees  without  stating  a  reason  or 
stated  that  they  would  be  a  burden  and 
a  hardship  on  the  small  miner,  (2) 
approximately  15  percent  thought  that 
the  fees  to  be  imposed  should  be  based 
on  a  per-document,  rather  than  a  per- 
claim  charge;  (3)  4  percent  suggested 
that  fees  for  the  annual  filing  of 
assessment  w'ork  should  be  based  on  a 
sliding  scale,  usually  $5  each  for  the  Hrst 
10  claims  or  sites  and  then  50  cents  or  $1 
each  for  the  rest  on  the  same  document; 
(4)  1  percent  suggested  discounts  for 
various  groups,  including  small  miners 
and  senior  citizens;  (5)  7  percent  were 
satisfied  with  the  proposal  as  written; 
and  (6)  2  percent  suggested  that  the 
proposed  fees  were  too  low  and 
recommended  fees  of  up  to  $100  to 
record  annual  filings,  plans,  and  notices, 
these  increased  fees  to  be  used  to  offset 
the  costs  of  reclamation  of  public  lands 
which  had  been  mined. 

The  category  one  correspondents 
based  their  arguments  on  the  filing  fees 
actually  being  a  tax  that  would  force  the 
small  miner  out  of  business,  and 
compared  the  fees  to  those  charged  by 
County  Recorders.  County  Recorder  fees 
were  noted  to  be  significantly  lower. 

Statute  and  case  law  make  a 
distinction  between  taxes  and  service 
charges.  A  tax  is  a  charge  imposed  by 
legislatures  or  other  authorities  on 
citizens  to  pay  for  public  services  or  to 
meet  the  demands  of  managing  a 
government.  The  citizens  upon  whom 
the  taxes  are  imposed  may  or  may  not 
directly  benefit  from  the  services. 

Service  charges  are  charges  imposed  on 
the  users  of  speciHc  programs,  and  these 
users  will  directly  beneht  from  the 
services  provided.  Serv  ice  charges  serve 
a  cost-recovery  function  in  that  the 
government  or  other  organization  uses 
the  money  to  defray  the  cost  of 
providing  the  service.  Taxes  are 
authorized  by  Federal  and  State 
constitutions  or  related  revenue  statutes. 
User  fees,  at  the  Federal  level,  are 
allowed  by  Title  V  of  the  Independent 
Offices  Appropriation  Act  (31  U.S.C. 


9701).  Policies  implementing  that  law 
require  that  a  charge  to  recover  the 
costs  of  program  administration  be 
imposed  for  services  that  provide 
special  benefits  or  privileges  to 
identiHable  non-Federal  recipients 
above  and  beyond  those  accruing  to  the 
public  at  large.  The  fee  may  be  assessed 
cither  as  a  cost  pursuant  to  an 
established  schedule  or  as  a  share  of  the 
cost  to  the  performing  bureau  or  office 
as  determined  by  a  formal  accounting 
system. 

A  detailed  analysis  of  the  processing 
costs  of  the  Bureau  for  mining  claim 
recordation  documents  indicated  that  in 
Fiscal  Year  1987  each  claim  for  which  an 
affidavit  of  assessment  work  (or  notice 
of  intent  to  hold)  was  filed  required  an 
expenditure  of  $7.42.  The  initial 
recordation  of  a  claim  cost  the  Bureau 
$10.13.  Because  there  is  a  benefit  to  the 
public,  as  well  as  to  the  mining 
claimants  themselves,  from  the 
maintenance  of  these  records,  a  portion 
of  the  recordation  program  costs  should 
not  be  recovered  from  filing  fees.  Based 
on  an  analysis  of  public  versus  mining 
claimant  beneHts,  $5.00  per  claim  for 
annual  filings  and  $10.00  per  claim  for 
initial  recordation  was  determined  to  be 
the  appropriate  cost  recovery  fees  that 
approach  but  do  not  exceed  actual 
costs. 

The  law  and  its  implementing  policies 
allow  for  exemptions  from  user  fees,  but 
the  Bureau  has  been  unable  to  justify 
exempting  the  mining  claim  recordation 
program  from  service  charges.  In  fact, 
the  General  Accounting  Office  and  the 
Department  of  the  Interior’s  Office  of  the 
Inspector  General  have  criticized  the 
Bureau  in  at  least  9  reports  and  letters  in 
the  last  5  years  for  having  no,  or  very 
low,  service  charges  for  most  of  its 
programs.  At  least  2  reports  and  1  letter 
have  focused  on  the  mining  recordation 
program. 

The  Bureau's  processing  costs  are 
higher  than  those  of  the  County 
Recorder.  The  County  Recorder  receives 
a  location  certificate  or  affidavit  of 
assessment  work  and  places  the  entire 
page,  undifferentiated,  into  a  book.  In 
contrast,  the  Bureau,  as  the  official 
recordkeeper  of  the  United  States  for 
public  lands,  receives  a  location 
certificate,  adjudicates  it  for  land  status 
and  legal  requirements,  and  then  enters 
it  into  the  Bureau’s  data  processing 
system.  A  separate  file  must  be 
maintained  for  each  claim.  Annual 
filings  of  assessments  of  work  and 
notices  of  intent  to  hold  mining  claims 
are  adjudicated  for  ownership  changes 
and  numbers  of  claims  or  sites  filed. 
Separate  copies  are  made  for  each 
mining  claim  or  site  listed,  and  each 


automated  record  must  also  be  updated. 
The  County  Recorder  is  simply  filing  a 
record;  the  Bureau  is  processing  and 
recording  many  changes  to  a  public  land 
record.  The  additional  requirements  on 
the  Bureau  as  a  Federal  land  records 
agency  mean  that  its  processing  costs 
are  clearly  not  comparable  to  those  of 
the  County  Recorder. 

The  category  2  group  of  comments 
argued  that  the  County  Recorder 
operates  on  a  per  page  basis  and  that 
the  Bureau  ought  to  operate  on  the  same 
basis.  The  Bureau  of  Land  Management 
queried  County  Recorder  Offices  in  the 
western  States  before  presenting  this 
proposal  for  public  comment.  In  at  least 
six  States — Colorado,  Idaho,  Montana, 
Nevada,  South  Dakota,  and  Utah — the 
fee  for  recording  affidavits  of 
assessment  work  is  charged  on  a  per- 
claim  basis,  as  opposed  to  a  per- 
document  basis.  For  example,  Utah 
counties  charge  $5  for  an  affidavit  of 
assessment  work  plus  50  cents  for  each 
claim  after  the  first.  Although  the  Bureau 
could  operate  on  a  per-page  basis,  this 
procedure  would  not  always  recover  the 
costs  of  processing  the  document.  Some 
annual  filings,  for  example,  contain  up 
to  100  claims  or  sites  per  document,  and 
the  Bureau  is  required  to  adjudicate 
each  claim  or  site  as  a  separate  action 
and  separately  enter  each  into  the 
appropriate  case  Ble.  The  same  situation 
applies  to  transfers  of  interest.  Charging 
on  a  per-page  basis  would  be 
equivalent,  in  effect,  to  giving  volume 
discounts  to  filers  who  have  multiple 
claims  even  though  each  claim  required 
separate  processing.  These  entities 
would  be  charged  the  same  amount  as 
an  individual  filing  one  claim.  Because 
the  Bureau  must  recover  its  processing 
costs  equitably,  each  filer  must  be 
charged  on  a  per-claim,  rather  than  a 
per-document,  basis. 

The  category  3  comments  suggested 
that  service  charges  on  annual  filings  be 
imposed  on  a  sliding  scale.  Sliding  scale 
fees  increase  the  time  of  administration 
of  individual  claims  and  encourage  the 
filing  of  fewer  documents.  The 
combination  of  increased  administration 
time  and  reduced  filings  would  result  in 
revenues  that  do  not  recover 
administrative  costs  or  that  would  shift 
the  majority  of  the  burden  of  paying  for 
administering  the  program  to  the  small 
miner  with  only  a  few  claims.  To  ensure 
that  small  businesses  do  not  shoulder  an 
inappropriate  share  of  the  burden,  fees 
must  be  on  a  per-claim  basis. 
Alternatively,  the  fees  could  increase 
with  the  number  of  claims  held  per 
claimant  so  that  large  entities  holding 
many  claims  would  pay  a  higher  per- 
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claim  share.  This  idea  was  rejected  as 
being  inequitable. 

The  category  4  comments  suggested 
discounts  for  various  select  groups  who 
use  the  program,  such  as  small  miners  or 
senior  citizens.  These  discounts  would 
significantly  increase  administrative 
costs  because  the  special  groups  would 
have  to  be  identiHed  initially  and  then 
reviewed  annually  as  the  filings  are 
made.  The  reduced  revenues  could 
result  in  failure  to  recover 
administrative  costs.  The  proposal 
would  also  present  numerous  practical 
problems  because  of  the  difficulties  of 
defining  the  special  groups.  For  instance, 
the  term  “small  miner”  could  include 
those  individuals  or  businesses  with  a 
“few"  claims  or  those  with  small,  active 
operations.  The  term  “active”  could  also 
present  difficulties  because  the  term 
could  include  only  currently  active 
operations,  those  active  during  a  certain 
period  within  the  last  3  to  5  years  or 
some  other  arbitrary  standard. 

The  category  5  comments  supported 
the  proposals  as  written.  Some  in  the 
group  expressed  support  for  the  idea 
that  the  increased  revenues  should 
remain  in  the  States  where  they  are 
generated  to  improve  administration  of 
the  mining  program.  This  proposal  can 
be  implemented  to  some  extent  because 
language  in  the  Fiscal  Year  1989  Interior 
Appropriations  Act  authorizes  the 
Bureau  to  place  the  fees  collected  by 
this  rulemaking  into  a  special  no-year 
reimbursable  account  and  not  into  the 
General  Fund.  The  funds  in  a  no-year 
account  are  not  returned  to  the  Treasury 
at  the  end  of  the  fiscal  year.  The  money 
is  carried  over  in  the  account  into 
subsequent  fiscal  years  to  be  spent  as 
needed.  The  legislation  further  requires 
that  all  fees  collected  by  this  fee 
schedule  and  returned  to  the  Bureau  in 
Fiscal  Year  1989  and  later  years  be 
spent  only  in  the  Mining  Law 
Administration  Program  to  improve  the 
Bureau’s  record  system  and  to  expand 
and  improve  its  overall  activities  in  the 
mining  law  administration  program. 
Because  of  the  close  linkage  to  the  cost 
generating  activities  in  each  State,  the 
funds  generated  in  any  State  will  likely 
to  be  returned  to  that  State.  It  is  not 
feasible  to  mandate  annual  accounting 
or  budget  requirements  in  the 
regulations,  however. 

One  of  the  correspondents  supporting 
the  service  charges  based  her  support 
upon  the  canceled  check  serving  as 
evidence  that  the  service  charges  had 
been  paid  and  that  the  Bureau  had 
received  the  documents  sent.  The 
Bureau  would  take  this  suggestion  one 
step  further  and  strongly  encourage 
claimholders  to  send  in  their  annual 


filings  by  certified  mail  with  a  return 
receipt  requested,  further  protecting 
them  against  loss  of  their  claims 
because  of  alleged  losses  of  the  annual 
filing  documents  by  the  Bureau  after 
their  receipt  from  the  U.S.  Mail.  A  return 
receipt  card  may  serve  as  evidence  that 
the  documents  were  received  on  time, 
overturning  the  presumption  of 
regularity  in  the  processing  of  Bureau 
records.  One  comment  estimated  that  10 
percent  of  the  notices  sent  were  lost  in 
the  mail. 

The  Bureau  also  strongly  encourages 
claimholders  to  use  the  serial  numbers 
of  the  claims  for  which  flings  are  made 
each  year  on  the  flings  themselves.  This 
practice  will  reduce  the  number  of 
incorrect  credits  given  for  payments 
made  for  the  mining  claims  and  will 
prevent  a  claim  from  being  lost  due  to 
confusion  over  similar  claim  names  or 
owner  surnames. 

The  category  6  comments  supported 
greatly  increased  fling  fees  to  permit 
the  Bureau  to  reclaim  lands  disturbed  by 
previous  mining  actions  and  to  operate  a 
thorough  enforcement/bonding  program. 
The  fees  suggested  were  up  to  1,000 
percent  above  those  proposed. 

The  law  does  not  permit  an  agency  to 
recover  more  than  its  actual  costs.  Fees 
collected  in  excess  of  expenditures  are 
legally  considered  a  tax.  The  Bureau  has 
no  power  to  tax  individuals  or  groups 
without  express  Congressional 
legislative  authority.  Because  the  Bureau 
does  not  have  taxing  authority,  this 
proposal  cannot  be  adopted. 

One  additional  proposal  in  this 
section  drew  comments.  This  proposal 
was  the  provision  that,  after  June  1. 

1989,  any  flings  not  accompanied  by  the 
appropriate  fling  fee  would  be 
considered  fatally  defective  and  would 
be  returned  to  the  sender  without  further 
action.  The  result  would  be  that  the 
claim  was  considered  abcmdoned.  Some 
comments  suggested  that  a  grace  period 
be  given  to  “cure”  the  defect  of  the  lack 
of  a  fling  fee  or  of  the  right  amount  of  a 
fee.  The  comments  stated  that  no  fee  or 
an  incorrect  fee  should  be  correctable 
without  the  disastrous  consequence  of 
losing  a  claim  with  no  right  of  appeal. 
Based  on  these  comments,  the  fnal 
rulemaking  continues  a  30-day  grace 
period  for  curing  the  defect  of  no  fee  or 
an  insufficient  fee  until  January  1, 1991. 
After  that  date,  by  which  time  claimants 
should  be  accustomed  to  the 
requirement,  filings  accompanied  by 
insufficient  or  no  fees  will  be  refused  by 
the  Bureau.  This  proposal  has  been 
renumbered  as  43  CFR  3833.1-4  to  avoid 
confusion  between  the  fees  mentioned 
in  43  CFR  3833.1-3  and  the  date  when 


non-payment  of  fees  becomes  a  non- 
curable  defect 

43  CFR  3833.2 

The  proposed  rulemaking  amended  43 
CFR  3833.2-1  to  refect  the  fact  that  new 
mining  claims,  mill  sites,  and  tunnel 
sites  could  not  be  located  in  units  of  the 
National  Park  System.  One  comment 
supported  the  proposal.  Several  others 
stated  that  the  proposal  was  not 
necessary  because  it  duplicated 
provisions  of  the  regulations  relating  to 
the  National  Park  Service  at  36  CFR  Part 
9.  In  addition,  a  few  argued  that  units  of 
the  National  Park  System  should  be 
open  to  mineral  location  and 
development. 

The  fnal  rulemaking  retains  the 
language  of  the  proposed  rulemaking. 

The  Mining  in  the  Parks  Act  of 
September  28, 1976  (90  Stat  1342), 
prohibits  mineral  location  and 
development  in  units  of  the  National 
Park  System.  Therefore,  the  suggestion 
that  units  of  the  National  Park  System 
be  open  to  mineral  location  and 
development  cannot  be  adopted.  The 
intent  of  the  regulations  is  to  reinforce 
the  statutory  prohibition  against  mineral 
location  in  National  Parks.  The 
regulatory  provisions  of  the  National 
Park  Service  relevant  to  the  mining  laws 
are  referenced  in  these  regulations  to 
assist  prospectors  and  miners  who  might 
not  have  access  to  or  knowledge  of 
regulations  relating  to  the  National  Park 
Service. 

Two  comments  noted  an  ambiguity  in 
language  at  43  CFR  3833.2-2(b]  with 
respect  to  the  phrase  “between  January 
1, 1978,  and  October  22, 1979.”  The 
correspondents  could  not  determine 
whether  or  not  the  beginning  and  ending 
dates  were  included.  The  final 
rulemaking  changes  the  language  to 
clarify  that  the  begiiming  and  ending 
dates  are  included  in  the  provision. 

Two  comments  responded  to  the 
proposed  language  in  43  CFR  3833.2-2(b) 
requiring  that  notices  of  intention  to 
hold  or  evidence  of  annual  assessment 
work  be  filed  on  or  before  December  30 
of  each  calendar  year  after  1979.  The 
comments  suggested  December  31  as  an 
alternative  date.  The  final  rulemaking 
retains  the  December  30  date  for  filing 
because  that  date  is  set  by  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 

One  of  the  comments  pointed  out  that 
notices  of  intention  to  hold  mill  sites 
and  tunnel  sites  are  not  filed  with 
County  Recorders.  Notices  of  intention 
to  hold  mining  claims  are  the  only 
notices  filed  with  Coimty  Recorders.  The 
final  rulemaking  changes  the  language  of 
§  3833.2-2(c)  to  reflect  this  fact. 
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43  CFR  3833.4 

A  few  comments  addressed  the 
proposal  in  this  section  to  make  the 
failure  to  file  information  required  by  a 
decision  of  the  authorized  officer  a 
cause  for  voiding,  and  considering 
abandoned,  a  mining  claim,  mill  site,  or 
tunnel  site.  The  correspondents 
suggested  that  the  information  failure 
should  be  considered  a  curable  defect 
and  that  the  decision  should  be 
appealable.  The  language  of  the  final 
rulemaking  makes  the  suggested  change 
and  allows  individuals  to  appeal  the 
voiding  of  claims  and  sites  for  failure  to 
file  information  requested  in  a  decision. 

If  the  Bureau  is  upheld  on  appeal,  the 
claim  would  be  conclusively  deemed 
abandoned  and  void. 

43  CFR  3833.5 

The  proposed  rulemaking  eliminated 
the  so-called  "diligent  search” 
requirement,  whereby  the  Bureau  made 
a  thorough  search  to  hind  the 
whereabouts  of  a  mining  claimant 
before  administratively  taking  adverse 
action  on  the  claimholder’s  claim.  The 
final  rulemaking  eliminates  the  diligent 
search  requirement  for  administrative 
decisions  of  the  authorized  officer  but 
adds  language  to  clarify  that  the  diligent 
search  requirement  continues  for 
mineral  contest  actions.  This  language  is 
added  in  response  to  3  comments,  which 
addressed  the  possible  elimination  of 
the  requirement  for  a  “diligent  search” 
for  mineral  contests. 

43  CFR  3852.2 

Numerous  comments  addressed  this 
section,  which  would  impose  a  service 
charge  of  $50  on  petitions  for  the 
deferment  of  annual  assessment  work. 
Eight  comments  opposed  the  service 
charge  as  being  a  hardship  on  small 
miners  and  suggested  that  Congress 
appropriate  the  money  to  administer  the 
mining  program  through  appropriations. 
Six  comments  supported  the  proposal. 

The  actions  involved  in  processing  a 
petition  for  deferment  of  annual 
assessment  work  are  as  follows:  A  land 
law  examiner  receives  the  petition, 
evaluates  it  by  examining  the  facts  and 
law  in  the  matter,  and  then  issues  a 
decision  granting  or  denying  the 
petition.  The  Bureau’s  estimate  of  the 
actual  time  spent  by  a  land  law 
examiner  in  processing  a  petition  for 
deferment  costs  approximately  $25  per 
petition.  The  proposed  $50  fee  is 
reduced  to  $25  by  this  Final  rulemaking 
to  reflect  the  approximate  costs  of 
processing  this  type  of  document.  As 
was  discussed  under  43  CFR  3833.1-3 
above,  the  Bureau  is  obligated  by  statute 
and  policy  to  recover  the  costs  of 


administering  its  programs.  This  final 
rulemaking  therefore  adopts  a  service 
charge  of  $25  for  each  petition  for 
deferment  of  assessment  work. 

43  CFR  3862.1-2 

The  proposed  rulemaking  increased 
the  filing  fee  for  a  patent  application 
from  $25  to  $250  per  application  and 
from  no  fee  to  $50  for  each  additional 
claim  or  site  in  the  application.  There 
were  24  comments  on  the  section,  with 
six  supporting  the  increase  and  18 
opposed.  Those  opposing  the  increase 
stated  that  it  was  a  hardship  on  small 
miners,  that  it  was  too  high,  or  that  it 
should  only  be  collected  if  the  patent 
was  granted. 

The  proposed  fee  increase  is  another 
cost  recovery  measure.  The  fee  increase 
is  not  unreasonable,  considering  the 
costs  of  providing  the  benehts  obtained 
in  the  patent  process,  required  by  law  to 
be  recovered.  Under  the  General  Mining 
Law  of  1872,  as  amended  (30  U.S.C.  22  et 
seq.),  the  mineral  industry  could  obtain 
a  mineral  patent  to  the  lands  under  the 
mining  claim  or  site,  a  deferment  of 
assessment  work,  and  a  forum  to 
challenge  rival  locators  over  rights  of 
discovery  or  the  mineral  character  of  the 
lands. 

The  Bureau,  in  order  to  fulfill  the 
responsibility  of  the  Secretary  of  the 
Interior  to  grant  or  deny  these  claimed 
or  asserted  rights,  maintains  a  staff  of 
Land  Law  Examiners,  sometimes  called 
adjudicators,  in  each  State  Office,  and 
mineral  examiners  in  each  district  or 
area  office. 

The  land  law  examiners  process 
patent  applications  by  assuring  that  all 
required  title  work  complies  with 
Departmental  standards,  that  the  proper 
affidavits  of  compliance  are  submitted, 
that  the  mineral  survey  is  in  order,  and 
that  the  application  has  been  advertised 
in  the  legal  section  of  local  newspapers. 
If  all  the  preceding  requirements  are 
met,  the  Bureau  issues  the  first  half  of 
the  mineral  entry  Bnal  certificate. 

After  the  mineral  entry  Bnal 
certiBcate  is  issued,  the  mineral 
examiner  visits  the  mining  claim  or  site 
covered  by  the  application.  The 
examiner  maps  the  geology,  samples  the 
mineral  deposits,  and  veriBes  the 
mineral  survey  and  improvements  upon 
the  mining  claim  or  site.  The  information 
collected  by  the  mineral  examiner  is 
then  evaluated  to  determine  if  the 
mining  claim  contains  an  economically 
extractable  mineral  commodity.  If  so, 
the  examiner  recommends  that  the 
patent  issue.  If  not,  the  examiner 
recommends  that  a  mineral  contest 
action  be  initiated  against  the  mining 
claims  in  the  administrative  law  court  of 
the  Department  of  the  Interior.  A 


hearing  is  held  before  an  Administrative 
Law  Judge  to  determine  whether  the 
claims  are  valid  or  null  and  void. 

The  Bureau  incurs  processing  costs 
whether  or  not  the  patent  is  granted. 
Therefore,  the  Bnal  rulemaking  does  not 
adopt  the  suggestion  that  the  fee  be 
imposed  only  if  the  patent  is  granted. 

The  service  charge  on  patent 
applications  is,  by  this  rulemaking,  set 
at  $250  per  application  and  the  first 
claim  contained  in  the  application  and 
$50  for  each  additional  claim  or  site 
thereafter  in  the  application. 

The  principal  authors  of  this 
rulemaking  are  Roger  Haskins  and 
William  Condit  of  the  Division  of  Mining 
and  Salable  Minerals,  assisted  by  the 
staff  of  the  Division  of  Solid  Mineral 
Leasing  and  the  staff  of  the  Office  of 
Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  signiBcant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.J.  See 
the  discussion  under  General  Comments 
for  the  rationale  for  this  determination. 

The  information  collection 
requirements  contained  in  43  CFR  Part 
3833  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3507  and  assigned  clearance 
number  1004-0114. 

List  of  Subjects  in  43  CFR  Parts  3830, 
3850,  and  3860 

Mineral  royalties.  Mines,  Public 
lands — Mineral  resources.  Reporting 
and  Recordkeeping  requirements. 

Under  the  authority  of  the  General 
Mining  Law  of  May  10, 1872  (30  U.S.C. 
22),  section  2478  of  the  Revised  Statutes, 
as  amended  (43  U.S.C.  1201),  the 
Independent  OfBces  Appropriations  Act 
(31  U.S.C.  9701),  and  sections  304,  310, 
and  314  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1734, 
1740,  and  1744),  the  regulations  at 
Subpart  3830,  Group  3800,  Subchapter  C, 
Chapter  II  of  Title  43  of  the  Code  of 
Federal  Regulations  are  amended  as  set 
forth  below: 

James  E.  Cason, 

Acting  Assistant  Secretary  of  the  Interior. 
October  14, 1988. 

PART  3830— [AMENDED] 

1.  The  authority  citation  for  Part  3830 
is  added  to  read: 

Authority:  30  U.S.C.  22,  sections  2319  and 
2478  of  the  Revised  Statutes,  as  amended  (43 
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U.S.C.  1201).  31  U.S.C.  9701. 16  U.S.C.  1901. 
1907.  and  43  U.S.C.  1734. 1740, 1744,  and  1782. 

§  3833.0-3  [Amended] 

2.  Section  3833.0-3(d)  is  amended  by 
removing  the  citation  "(31  U.S.C.  483a)’’ 
and  replacing  it  with  the  citation  “(31 
U.S.C.  9701)". 

§  3833.0-5  [Amended] 

3.  Section  3833.0-5  is  amended  by: 

A.  Revising  paragraph  (j)  to  read: 

(j)  "Affidavit  of  assessment  work” 

means  the  instrument  required  under 
state  law  that  certifies  that  assessment 
work  required  by  30  U.S.C.  28  has  been 
performed  on,  or  for  the  benefit  of,  a 
mining  claim  or,  if  state  law  does  not 
require  the  filing  of  such  an  instrument, 
an  affidavit  evidencing  the  performance 
of  such  assessment  work;  and 

B.  Adding  new  paragraphs  (p),  (q),  (r), 
and  (s)  to  read: 

(p)  “Amended  location”  means  a 
location  that  is  in  furtherance  of  an 
earlier  valid  location  and  that  may  or 
may  not  take  in  different  or  additional 
unappropriated  ground.  An  amendment 
may: 

(1)  Correct  or  clarify  defects  or 
omissions  in  the  original  notice  or 
certificate  of  location;  or 

(2)  Change  the  legal  description, 
mining  claim  name,  position  of 
discovery  or  boundary  monuments,  or 
similar  items. 

An  amended  location  notice  relates 
back  to  the  original  location  notice  date. 
No  amendment  is  possible  if  the  original 
location  is  void. 

(q)  “Relocation"  means  the 
establishment  of  a  new  mining  claim, 
mill  site,  or  tunnel  site.  A  relocation  may 
not  be  established  by  the  use  of  an 
“amended  location  notice”,  but  requires 
a  new  original  location  notice  or 
certificate  as  prescribed  by  state  law. 

(r)  “Annual  filing”  means  either  an 
affidavit  of  assessment  work  or  a  notice 
of  intention  to  hold  the  mining  claim, 
mill  site,  or  tunnel  site. 

(s)  “Authorized  officer”  means  any 
employee  of  the  Bureau  of  Land 
Management  to  whom  authority  has 
been  delegated  to  perform  the  duties 
described  in  this  subpart. 

4.  Section  3833.1-1  is  amended  by: 

A.  Revising  the  title  to  read: 

§  3833.1-1  Recordation  of  mining  claims, 
mill  sites  and  tunnel  sites  located  on  or 
before  October  20, 1976. 

B.  By  adding  the  figure  “(a)”  at  the 
beginning  of  the  existing  paragraph  in 
that  section;  and 

C.  Adding  a  new  paragraph  (b)  to 
read: 

(b)  No  unit  of  the  National  Park 
System  remained  open  to  mining  claim 


location  after  September  28, 1976.  All 
mining  claims,  mill  sites,  and  tunnel 
sites  located  in  a  unit  of  the  National 
Park  System  on  that  date  were  required 
to  be  recorded  with  the  National  Park 
Service  on  or  before  September  28. 1977, 
or  they  were,  by  operation  of  law, 
deemed  conclusively  to  be  abandoned 
and  void. 

5.  Section  3833.1-3  is  revised  to  read: 

§  3833.1-3  Service  charges. 

(a)  All  service  charges  shall  be 
payable  by  United  States  currency, 
postal  money  order,  or  negotiable 
instrument  payable  in  United  States 
currency  and  shall  be  made  payable  to 
the  Department  of  the  Interior — Bureau 
of  Land  Management. 

(b)  Each  mining  claim,  mill  site,  or 
tunnel  site  filed  for  recordation  shall  be 
accompanied  by  a  nonrefundable 
service  charge  of  $10.00. 

(c)  Annual  filings  submitted  pursuant 
to  §  3833.2  of  this  title  shall  be 
accompanied  by  a  nonrefundable 
service  charge  of  $5.00  for  each  mining 
claim,  mill  site,  or  tunnel  site. 

(d)  Amendments  to  a  previously 
recorded  notice  or  certificate  of  location 
shall  be  accompanied  by  a 
nonrefundable  service  charge  of  $5.00 
for  each  mining  claim,  mill  site,  or  tunnel 
site. 

(e)  Transfers  of  interest  filed  pursuant 
to  §  3833.3  of  this  title  shall  be 
accompanied  by  a  nonrefundable 
service  charge  of  $5.00  for  each  mining 
claim,  mill  site,  or  tunnel  site  a^ected. 

§  3833.1-4  Effective  date  of  service 
charges. 

(a)  Pr/or  to  January  1, 1991.  Filings 
that  are  not  accompanied  by  the  service 
charges  set  forth  in  §  3833.1-3  of  this 
title  shall  be  noted  as  being  recorded  on 
the  date  received  provided  that  the 
claimant  submits  the  proper  service 
charge  within  30  days  of  receipt  of  such 
deficiency  notice  by  the  authorized 
officer.  Failure  to  submit  the  proper 
service  charge  shall  cause  the  filing  to 
be  rejected  and  returned  to  the 
claimant/ owner. 

(b)  Beginning  January  1, 1991.  Filings 
that  are  not  accompanied  by  the  proper 
service  charges  set  forth  in  §  3833.1-3  of 
this  title  shall  not  be  accepted  and  will 
be  returned  to  the  claimant/owner 
without  further  action. 

6.  Revise  §  3833.2  to  read: 

§  3833.2  Annual  filings. 

7.  Section  3833.2-1  is  revised  to  read: 

§  3833.2-1  National  Park  System  lands. 

(a)  For  all  mining  claims,  mill  sites, 
and  tunnel  sites  located  within  a  unit  of 
the  National  Park  System  that  was 
recorded  on  or  before  September  28, 


1977,  an  annual  filing  shall  be  submitted 
to  the  proper  BLM  office  on  or  before 
December  30  of  each  succeeding 
calendar  year  thereafter. 

(b)  Even  though  the  National  Park 
Service,  except  under  certain  limited 
circumstances  described  in  36  CFR  Part 
9,  Subpart  A,  does  not  permit  surface 
disturbing  actions  to  occur  in  units  of 
the  National  Park  System,  a  notice  of 
intent  to  hold  should  be  filed  for  mining 
claims  and  sites  located  within  these 
units.  If  the  owner  has  received  National 
Park  Service  approval  for  surface 
disturbing  actions  under  36  CFR  Part  9, 
Subpart  A,  either  a  notice  of  intent  or  an 
affidavit  of  assessment  work,  as 
appropriate,  should  be  filed. 

(c)  'The  provisions  of  this  section  shall 
apply  to  all  mining  claims,  mill  sites, 
and  tunnel  sites  included  in  a  unit  of  the 
National  Park  System  because  of  an 
enlargement  of  the  said  unit  after 
September  28, 1976. 

(d)  Evidence  of  annual  assessment 
work  for  mining  claims,  mill  sites,  and 
tunnel  sites  located  in  a  unit  of  the 
National  Park  System  shall  be  in  the 
form  prescribed  by  §  3833.2-4  of  this 
Title.  A  notice  of  intention  to  hold  such 
a  claim  or  site  shall  be  in  the  form 
prescribed  in  $  3833.2-5  of  this  title. 

(e)  The  authorized  officer  shall 
forward  copies  of  annual  filings  on 
mining  claims,  mill  sites,  and  tunnel 
sites  located  within  a  unit  of  the 
National  Park  System  to  the  proper 
National  Park  Service  office. 

§§  3833.2-2, 3833.2-3, 3833.2-4 
[Redesignated  as  §§  3833.2-4, 3833.2-5, 

3833.2- 8] 

8.  Redesignate  §§  3833.2-2,  3833.2-3, 

3833.2- 4  as  §S  3833.2-4.  3833.2-5,  and 

3833.2- 6,  respectively. 

9.  New  §S  3833.2-2  and  3833.2-3  are 
added  to  read: 

§  3833.2-2  Other  Federal  lands. 

Unpatented  mining  claims,  mill  sites, 
and  tunnel  sites  located  on  Federal 
lands  which  are  not  within  a  unit  of  the 
National  Park  System  are  subject  to  the 
following  annual  filing  requirements: 

(a)  If  a  mining  claim,  mill  site,  or 
tunnel  site  located  on  or  before  October 
20, 1976,  was  recorded  in  the  proper 
BI^  office  prior  to  January  1, 1978,  a 
notice  of  intention  to  hold  or  evidence  of 
annual  assessment  work  shall  be  filed  in 
the  proper  BLM  office  on  or  before 
December  30,  of  the  calendar  year 
following  the  calendar  year  of  its 
recordation,  and  of  each  calendar  year 
thereafter. 

(b)  All  owners  of  mining  claims,  mill 
sites,  or  tunnel  sites  located  on  or  before 
October  20, 1976,  and  recorded  in  the 
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proper  BLM  ofHce  on  or  after  January  1, 
1978,  and  on  or  before  October  22, 1979, 
shall  have  filed  a  notice  of  intention  to 
hold  or  evidence  of  annual  assessment 
work  in  the  proper  BLM  office  on  or 
before  October  22, 1979,  and  on  or 
before  December  30  of  eadi  calendar 
year  after  1979. 

(c)  Owners  of  mining  claims,  mill 
sites,  and  tunnel  sites  located  on  or  after 
October  21, 1976,  shall  file  a  notice  of 
intention  to  hold  or  evidence  of  €innual 
assessment  work  in  the  proper  BLM 
office  on  or  before  December  30  of  the 
calendar  year  following  the  calendar 
year  of  the  location  of  the  mining  claims, 
mill  site,  or  tunnel  site. 

(d)  Evidence  of  annual  assessment 
work  shall  be  in  the  form  prescribed  in 
§  3833.2-4  of  this  title.  A  notice  of 
intention  to  hold  shall  be  in  the  form 
prescribed  in  §  3833.2-5  of  this  title. 

§  3833.2-3  Consistency  between  ttie 
Federal  Land  Policy  and  Management  Act 
and  the  General  Mining  Law  of  May  10, 

1872. 

(a)  The  Federal  Land  Policy  and 
Management  Act  requires  that  a  notice 
of  intention  to  hold  or  evidence  of 
annual  assessment  work  be  filed  on  or 
before  December  30  of  each  calendar 
year  following  the  calendar  year  in 
which  the  mining  claim,  mill  site,  or 
tunnel  site  was  located.  To  comply  with 
the  requirements  of  the  Act  for  mining 
claims,  mill  sites,  or  tunnel  sites  located 
between  September  1  and  December  31 
of  a  given  calendar  year,  the  claimant 
shall  submit  an  annual  filing  on  or 
before  December  30,  of  the  following 
calendar  year  for  each  location  to 
prevent  the  mining  claim,  mill  site,  or 
tunnel  site  from  being  declared 
abandoned  and  void  by  operation  of 
law. 

(b)  Evidence  of  assessment  work  filed 
under  this  subpart  between  January  1 
and  the  following  December  30  of  ^e 
same  calendar  year  shall  be  deemed  to 
have  been  filed  during  that  calendar 
year,  regardless  of  what  assessment 
year  that  work  fulfilled  under  State  law. 

(c)  Notice  of  intention  to  hold  a  mining 
claim,  mill  site,  or  tunnel  site  may  be 


filed  at  the  election  of  the  owner, 
regardless  of  whether  the  assessment 
work  has  been  suspended,  deferred,  or 
not  yet  accrued.  However,  the  owner 
shall  have  filed  with  the  Bureau  of  Land 
Management  the  same  documents  which 
have  been  or  will  be  recorded  with  the 
local  recordation  office.  There  is  no 
requirement  to  file  a  notice  of  intent  to 
hold  for  a  mill  site  or  a  tunnel  site  with 
the  local  recordation  office.  A  notice  of 
intention  to  hold  a  mining  claim,  mill 
site,  or  tunnel  site  shall  efiective  only 
to  satisfy  the  filing  requirement  for  the 
calendar  year  in  which  the  notice  is 
filed.  The  filing  of  a  notice  of  intention 
to  hold  with  the  Bureau  of  Land 
Management  shall  not  relieve  the  owner 
of  complying  with  Federal  and  State 
laws  pertaining  to  the  performance  of 
assessment  work. 

§  3833.4  [Amended] 

11.  Section  3833.4(b)  is  amended  by 
removing  the  phrase  “§§  3833.1-2(b], 

3833.2- l(c),  3833.2-2(a)  and  (b),  or 

3833.2- 3(b)  and  (c)"  and  replacing  it 
with  the  phrase  “§§  3833.2-4  (a)  and  (b), 
and  3833.2-5  (a)  and  (b)*',  and  by 
removing  the  second  and  third  sentence 
of  the  paragraph  and  adding  a  new 
sentence  to  read  “Failure  to  file  the 
information  requested  by  the  decision  of 
the  authorized  officer  shall  result  in  the 
mining  claim,  mill  site,  or  tunnel  site 
being  deemed  conclusively  to  be 
abandoned  and  it  shall  be  void.“ 

§3833.5  [Amended] 

12.  Section  3833.5  is  amended  by: 

A.  Amending  paragraph  (d)  by 

removing  everything  after  the  first 
sentence  of  the  paragraph  and  replacing 
it  vdth  “As  provided  in  Subpart  1810  of 
this  title,  all  owners  of  record  with  the 
Bureau  of  Land  Management  shall  be 
personally  notified  and  served  by 
certified  mail,  return  receipt  requested, 
sent  to  their  last  address  of  record.  Such 
owners  shall  be  deemed  to  have  been 
served  if  the  certified  mail  was 
delivered  to  that  address  of  record, 
regardless  of  whether  the  certified  mail 
was  in  fact  received  by  them.  TTie 
provisions  of  this  subpart  shall  not  be 
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applicable  to  procedures  for  public 
notice  required  under  Part  3860  of  this 
title  with  respect  to  mineral  patent 
applications  and  to  the  procedures  given 
in  43  CFR  4.450-5  concerning  service  in 
mineral  contest  actions.”:  and 
B.  By  adding  a  new  paragraph  (h)  to 
read: 

***** 

(h)  Any  party  adversely  affected  by  a 
decision  of  the  authorized  officer  made 
pursuant  to  the  provisions  of  this 
Subpart  shall  have  a  right  of  appeal 
pursuant  to  Part  4  of  this  title. 

PART  3850— ASSESSMENT  WORK 

1.  An  authority  citation  is  added  to 
read: 

Authority:  30  U.S.C.  22  et  seq. 

Subpart  3852— Deferment  of 
Assessment  Work 

§  3852.2  [Amended] 

2.  The  last  sentence  of  §  3%2.2(a)  is 
revised  to  read: 

(a)  *  *  *  Each  petition  shall  be 
accompanied  by  a  $25  nonrefundable 
service  charge. 

***** 

PART  3860— MINERAL  PATENT 
APPLICATIONS 

1.  An  authority  citation  is  added  to 
read: 

Authority:  30  U.S.C.  22  et  seq. 

Subpart  3862— Lode  Miidng  Claim 
Patent  Apfrfications 

2.  Section  3862.1-2  is  revised  to  read: 

§  3862.1-2  Service  charge. 

Each  Mineral  Patent  Application  shall 
be  accompanied  by  a  nonrefundable 
service  charge  of  ^50  per  application 
and  the  initi^  mining  claim  or  site  plus 
$50  for  each  additional  mining  claim  or 
site  contained  within  the  application. 
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